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Criteria for the
determination of
a minority
educational
institution.

ALIGARH MUSLIM UNIVERSITY THROUGH ITS REGISTRAR FAIZAN MUSTAFA V. NARESH
AGARWAL
2024 INSC 856

(8 November 2024)

C.A. No. 2286/2006
Justices:
Chief Justice (Dr.) Dhananjaya Y. Chandrachud, Justice Sanjiv Khanna, Justice Surya Kant, Justice
Jamshed B. Pardiwala, Justice Dipankar Datta, Justice Manoj Misra, Justice Satish C. Sharma
Question(s):

(i) When does an educational institution qualify as a minority institution entitled to the
protections under Article 30 of the Constitution? (ii) Whether the Supreme Court’s judgment in
S. Azeez Basha v. Union of India (“Azeez Basha") (1967 INSC 238), which held that Aligarh Muslim
University (AMU) is not a minority institution is correct.

Factual Background:

Sir Syed Ahmed Khan established the Mohammadan Anglo Oriental College (MAO) on 8 January
1877 in Aligarh. In 1920, the British Imperial Legislative Council enacted the Aligarh Muslim
University Act (“AMU Act”), incorporating AMU as a university. In 1950, as part of the
Constitution Article 30(1) came into force which grants minorities the right to establish and
administer educational institutions. In 1967, a Constitution Bench of the Supreme Court (five
Judges) in Azeez Basha ruled that AMU was not a minority institution because it was established
by statute and thus was not "established" and "a@ministered" by a minority community as
required by Article 30(1).

On 26 November 1981, a Two-Judge Bench of the'Supreme Court in Anjuman-e-Rahmaniya v.
District Inspector of Schools (“Rahmaniya”) (W.P¥C) No. 54-57 of 1981) referred the correctness
of Azeez Basha to a Seven-Judge Bench Parliament then enacted the Aligarh Muslim University
(Amendment) Act, 1981 (“1981 Amiendment”). This Amendment amended the AMU Act
significantly and defined the “University” as an institution “established by the Muslims of
India,” originating as MAO Collége and later incorporated as AMU, aiming to further the
educational and cultural adyancement of Indian Muslims.

In 2005, the Allahabad High“€ourt declared AMU'’s fifty-percent reservation policy for Muslim
students in its postgraduate’medical program unconstitutional. In doing so, the High Court held
that AMU was not aminefity institution under Article 30(1) even after the 1981 Amendment. On
12 February 2019, axJThree-Judge Bench of the Supreme Court, led by the Chief Justice Ranjan
Gogoi, heard AMU's appeal and observed that the High Court’s decision relied on Azeez Basha,
the corrgctness-of which had been questioned in Rahmaniya and not yet conclusively decided.
Consequently, the Court referred the matter to a Seven-judge Bench.

Decision of the Supreme Court:

The Supreme Court by a 4-3 majority overruled Azeez Basha. The majority held that merely
because an institute is created by a statute does not strip it of minority status. The majority also
held that Article 30(1) protects institutes established before the Constitution came into force in
1950. The Court laid down criteria to determine when an institution is a minority institution
benefitting from Article 30(1) protection. The majority judgment was authored by Chief Justice
Chandrachud. Justices Kant, Datta and Sharma authored separate (partly dissenting) opinions.

Reasons for the Decision:

The reference in Rahmaniya is not bad in law

The majority upheld the decision of the Two-Judge Bench in Rahmaniya which questioned the
correctness of Azeez Basha and requested that the matter be placed before the Chief Justice for
consideration by a Seven-Judge Bench. The majority further clarified that the Chief Justice
retains discretionary administrative authority to assign cases to any Bench of any strength
irrespective of whether they are part of the bench referring the issue to a larger bench.
Justices Kant, Datta, and Sharma in their dissenting opinions held that the manner of referral to
a larger bench in Rahmaniya was legally flawed and breached established norms of judicial
propriety. Justice Kant noted that the Division Bench (two judges) in Rahmaniya, being of lesser
strength than the Constitution Bench (five judges) in Azeez Basha, lacked the authority to
explicitly question the correctness of Azeez Basha or suggest the strength of the bench which
should resolve the alleged conflict. He held that a direction specifying the strength of the bench
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to which a case should be referred to impaired the Chief Justice of India’s authority as the
master of the roster.

Justice Datta observed that the issue should have first been placed before a Three-Judge Bench.
He further held that Rahmaniya was concerned with the registration of a minority institution
under the Societies Registration Act, while Azeez Basha addressed the incorporation of a
university by statute. Thus, referring Azeez Basha to a seven-judge bench was unwarranted,
even on merits.

Minority status is not lost merely because an institute is created by a statute

The majority held that the right to establish and administer educational institutions under
Article 30(1) extends to institutions established both before and after the Constitution’s
adoption.

The majority held that an educational institution does not lose its minority status merely
because it is created by a statute. The majority clarified the distinction between "incorporation”
and "establishment," noting that incorporation gives legal existence to an institution, while
establishment refers to its founding. The majority emphasised that the status of a minority
institution depends on the individuals or group behind its creation, not the legal process
through which it was incorporated. The majority stressed that the examination of its founding
should be based on the situation at the time of the Constitution’s adoption, not before
independence .

Justice Kant in his separate opinion also held that if an institution possesses legal existence
independent of the statute, then the statute merely recognises an existing institution and does
not establish it and therefore it cannot take away thetrale of the minority community in bringing
the institution into existence. However, the legislative intent behind the establishment of an
institution plays a significant role in determiningithe character of that institution.

Azeez Basha does not lay down the correct law

The majority held that Azeez Basha incorrectly relied on The Durgah Committee, Aimer v. Syed
Hussain Ali (“Dargah Committee”) (1961TINSC 101) to support the view that a minority’s right to
administer an institution could be forfeited under certain circumstances. It found that Durgah
Committee was concerned with the the right of religious denominations to own and administer
property under Article 26. Th€maijority ruled that no parallel could be drawn between the rights
under Article 26 and Article 30(1), as the scope and nature of the rights under these provisions
are different.

Justice Kant in hisSeparate dissenting opinion held that Azeez Basha needed to be clarified
because it holdsithat before 1956, university degrees did not need to be recognised by the
government, fwhilé*also holding that it was only the AMU Act which allowed AMU to confer
degrees{This,led it to conclude that AMU was brought into existence by an act of legislation.
Justice Sharmia in his separate dissenting opinion held that Azeez Basha does not categorically
prohibit minorities from establishing universities through statutes because the case dealt with
a unique situation where a university established by the British Legislative Council had claimed
minority status.

Criteria for the ‘establishment’ of a minority educational institution

The majority held that an institution’s minority status does not require it to exclusively serve
the minority community. It must predominantly benefit the minority, and courts must examine
the origin of the institution, such as who sought its establishment, the purpose for which it was
founded, and the steps taken to implement its creation. This includes factors like funding, land
acquisition, and construction, all of which should primarily involve the minority community.
The majority held that it is not necessary to prove that the administration of the university vests
with the minority community to prove that it is a minority educational institution. This is because
the very purpose of Article 30(1) is to grant special additional rights regarding administration
as a consequence of establishment. The majority ruled that while it is not necessary for minority
members to manage the institution, the administration should still affirm the institution's
minority purpose. It also ruled that the status of an institution as one of national importance
does not negate its minority character, as the terms "national" and "minority" are not mutually
exclusive.

Justices Kant, Datta, and Sharma agreed with the criteria set out by the majority but made
certain additional observations. According to Justices Kant and Sharma, legal and factual
control over the university’s administration must vest with the minority community to benefit
from the protections under Article 30. Justice Sharma also observed that the minority
community must prove that the institution was brought about due to the efforts of the minority
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In her dissenting opinion, Justice Nagarathna stated that under Section 26(2) of the RBI
Act, only the Central Board of RBI could initiate a proposal for demonetisation but it cannot
do so for “all” series or “all” denominations of bank notes as that would lead to granting
excessive delegated powers to the RBI.

Proportionality and reasonableness

The Petitioners argued that the drastic measure of demonetisation, which caused
hardships to citizens, could have been avoided if the Government adopted alternative
measures that caused less hardship, and so, the Demonetisation Notification was
disproportionate to the aim it sought to achieve. The Supreme Court held that the policy
of demonetisation fulfilled the test of proportionality as there was a direct and rationale
nexus between the objectives sought to be achieved (curbing fake currency and financing
of terrorism to ensure India's economic security) and the measures taken (the
demonetisation of 2500 and 21,000 notes).

The Petitioners had also argued that the time period provided to exchange the
demonetised bank notes for new ones was unreasonable. The Supreme Court held that
the fifty-two days (9 November 2016 to 30 December 2016) that had been provided for the
exchange of notes was not unreasonable considering the case of Jayantilal Ratanchand
Shah v. Reserve Bank of India [(1996) 9 SCC 650]. In that case, the Supreme Court had upheld
the demonetisation of bank notes in 1978 where only three days were provided for
exchanging the demonetised notes and noted that providing a longer period would
undermine the object of demonetisation. On this\basis, the Court held that the period of
fifty-two days given in the 2016 Notification fer\exchange of demonetised notes was not
unreasonable.

Independent powers of RBI under 2017 Act

It was also submitted by the Petitioners that the RBI had independent powers under
Section 4(2) of the Bank Notes{Act-to accept demonetised notes even after the period
specified in the 2016 Notification, provided that the reasons for failure to deposit the notes
were satisfactory. The Supreme Court, however, read Section 4(2) in the context of Sections
3 and 4(1) of the Bank’Notes Act. Section 3 of the Act stated that the demonetised bank
notes ceased to hawe“the guarantee of the Union Government and were no longer
liabilities of the RBI while Section 4(1) allowed for exchange of the demonetised bank notes
by citizens of Ifidiatas well as other classes of persons as per conditions specified by the
Union Government. Thus, the Court held that the Bank Notes Act was an integrated
schemefand_any exchange of the demonetised bank notes must follow the conditions
speCified by the Union Government and that the RBI had no independent power to accept
demonetised notes.

View Judgment
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SreuRiEe feiftrs | HenTe gieem fayfeenea sroa g R et gEawT 9r R srrara
U & FAeRor & 2024 et 856
fog aEs| (8 7Te=R 2024)
T).u. G=T 2286/2006 & ATEAH T
=grarefiar:

T grarefier (S.) g ars. dadg, IRl deila @1, Irfd gdeid, Ifd S o, gRéardT,
(e EuieRR &, = 7S e, rawfd wdter . amt

s

(i) o IS AerfOres Teu Tl & Srgede 30 & dad TRETUT UM o foly Seuwierd TR & ©U § avg gt
SITaT 82 (i) o g, STSiiet J1e1 S= WRd 49 (“ 3roftet amem ) (1967 snsg-qgast 238) & guftA ic o
et Tg) 8, S gt ma o1 o srefirg gftem Ryfees (Yuag) seudeas g T8l 81

qTHS gsYfA:

IR U 3gHE @M 7 8 SARI 1877 ol 3iciivle H Higrae el sitikdee shietst (MAO) &t TmaAT il 1920 F,
fafesr fifaa Afoaifea e 7 srfie gfem gfaffié gae (" AMU gae ") uiia faar, fSad AMU @t
Te fasyfrenera & wu & fae forar mam) 1950 #, Sfdem & 9T & &0 H sroe 30(1) AL g3, ST Seusi@iahl
T NeifOren TXATT ehl TITYAT SR URMMEH T YRR a1 81 1967 H, Sfit anxm & o i (dfa =amardiar)
&h g dfau dis 3 e AT fof AMU Sesiedds I, 961 & adifch I8 g gRT 1fud foear mar on
3R 39 UGR 31ea 30(1) & TR Teuwiedeh THEG g iua" 3R "Hemfad” g foram 7 o

26 TdeR 1981 ot SIgHA-Y-gAMAT a9H et fderera Fdteren (¢ wgenfaan ) (Ssegdi(#ft) S 54-
57/1981) & GHiH chlc hY &Y STol chl sid = STSi] SRIT <hl HAdT I T STSTl hl 91 o U AT 3T I1G TOG
3 Srefhre Ao fagfoerera (damem) sifdfdm,/ 1981 (¥ 1981 dentes ) urRa vl g9 Hiew 3 quag,
St & Agcayu e fohar iR/ Tagfdarea” at “TRd & T gRT U T & w0 # gRfg
o, ForeTeht ST QHGSH Shictst T g3 aTe # QUAY Sh U A iR fohar T, fient Iga R gaed =1
i Aferen 3R Fitepfden I Rl S T T

2005 #, 3TEIETE Sod AR  QUAY & TTdeht Rifched shrifehd # Aot o1 o foig gemg ufdsrd smremor
Hifa ot s St o TeaT uT1 8HT Rd §U, I=9 e A 71 fR 1981 & Haite & a1 off guEy
ITTe3E 30(1) & dEd SeUEEAH UL ol UTI 12 Hrast 2019 Y, T Ararefier 7 s 6t srpars & gufi
I <l FF-IRITRI Rt tie = gy i srdied R gaTs <t ofRk ura foh I=a <amarera ot fAofa Sreftet am—m o
SR A, fSeh! T IR IgHTAaT & Fare o1 T o7 3R S1eft aa Foifaes wu & fofg w2l forar mar @1
TSI, =TT = AT S 9Td <A &t dis et A i

et gy <1 fAofa:

Yafed AT = 4-3 SgHd G STSiiel J1RM & HF i @ISl e e | agAd 3 71 fos Rk 3afay & &g
XA ST GRT ST 7T 8, IR HUHEIDh ol GATW ol gl SirdTl IgAd 3 g +ff #1 f6 srg=ade 30(1)
1950 # Sfde AN g ¥ Uget WfUd =11 i & &l | =IrTerd = 98 FafRa s & forg amcs fRafika
oy 6 S TR Srgede 30(1) TRETUT § AT E1R aTel SHeuwiRedsh TRUT &hel &1 IgHd T el qid
grarefiar Iegg A forar o1 IHfd hid, & SR Ml A S-S (SHifie ¥ ¥ sigHd) T o

forofa & eRoT:
g & R man desd e & forgrel @ v e @

FEHd = GHTAT H &l SToil ! 59 h thefcl sl SRR 3@, foraH SISfist ST Sl TAdT IR HaTe ISTT 74T T 3R
SRy fohaT T o7 o AT Rt AT STl b o gIRT faaR & forg g =amaefiar o dHer @ S| SgHd A St
e o foh g =gmardtar & urs fonddt oft dean areft = &t Amet HiuR a1 fadenTedi usmafAe sifdeR 8, et
€ 3 39 o9 o1 g g a1 et Sit 39 g2, ot ) S o Tefid et 1

[ Shid, ST SR AT A STuT sragHfagul I H AT o gHTRET A Uk ST 59 ot IR e ST aXichl it
&g ¥ Ffegul o1 R Re i & wifia AFEEl & Seeiod T ATl AR Hid 7 Ieokd foar
for Tgmifran & et o9 (S =manedtar) , srefter ansm & dfdam S (uia =maeer) A gomm § & dhder g+
&% RO, 3TSfIST M HY YGaT R WE FY T TaATA IS TT 39 hl dATehd T ST 27 T AR &l @t

() TR e
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off, O AT Gud ot gt T TRU| S5 vl fon S S @0t AT et ST =i, STh! drend &t fAfée
T AT LT AR o AR & &Y H IR oh &g Aranefin o SifehR hl A e g

RS &= 7 el foh 39 g A uger dF granefie areft dis & Twer v S 91y ol I S el
o Temfar &1 amer Gaad iR SifdfRoy & dgd SreudReres XU & Uehiur § Iefdd o,
Safch SISTIST SR ST AT s GRT fagfaerera o A @ Gefdd oT| 39 UR, SToftet a2 et ard =i
arett s & THer ST SR o, T8f ek foh aadT o SR WR i

FgAd = AT R Srgeds 30(1) & dgd eifOres TRTET dhl TTUAT 3R ULmEH T iR Hidem st sroam &
Ugd 3R I1e # i el des fawaiRa € |

IgAd = 71T O Ueh QerfOres e sruet sieusiteges A ot dhaet gaforg 7€l @t 3ar & i ag U HrA
GRI ST TR § | FgHd 3 " SR "wmuAr” & o & ofar oY T fha, g S v o e e deen
Y I I 3T 8, STfeh TATYAT 3HHT TATYAT ehl Hafofd el &1 agra 3 39 a1d R SR e o sreudieaen
Teerr i FRf g9ah fefor & fi8 aafral a1 g IR MRk ot 8, 71 o 39 gt ufehan &R foiads Aress @ 53
nfAet foham T uT) SgHd A 39 a1d WR SR e o 3Rt w3 S Stiw Sy @l v & 9 i RAfd w
SYTRA g =17, 7 foh Terci=rar & Uget | =ArHfd ahid = 31U 3rerv 70 # I8 Y gt ok afe ot < o fafdren
TR B @ T &, At B Shael HISIeT TRAT T AT T 8, I WM &Y ohea & SR 3afay ag geen
! SIfIa # 1 | feudedch THE i AT dhl AT a1 I Hehal & | BTeTiich, fhelt T i wma-r & did
faemdt w39 Feur & IR ot MYiRT wet F Agaqet e 8

STSTIST S1Rm A Hel g o ST

Fgad A AT foh SrSfieT 911 A T Al SR 9 g9 Siett (4 gwng |afffa ) (1961 smsuAqest
101) R TTeid a¥ich & 9Riar forar , arfeh a8 fagR gad= & o 94 foh fordt I ot uenfad oea @1 sreudwas
1 AfIHR o IR § TATE ghdhar 81 38+ ura foh amg affa srgede 26 & dgd utfifer duert &
uf & @i Sik ueme & iR & Rifaa ot sgaa 3 Shaer gom fh srgede 26 iR srg=ade 30(1) &
ST B

TS ehid = SO ST A aTell 7T H gl foh ST 10T ht TE e I ATIehdT & Hifch Tg AT
& fF 1956 @ uget, fasyfaencra i f3ift ot TRPR gRT AT Ut & Y 3magehar Tai ot, Stafe ag oft g
o ug hae quamsRf-aA o1 fSa- quay ot Tl vrer & &t srgafa & ot 58 ag e Rerer f quag,
&I HIL U, SMAFIH GRT AT & /T 77 27|

rfct AT A ST SrerTT AT aTel! 1 H gt foh SrofiST aTRIT A S S ATeH G ey i fagfermera
WG & @ WE wU 9§ ufasfad Tt fohar & axifcs ag o ue st ffa & d&fda ar gt fofesr fqem
uRee gRT WU Tes fayfaerera 3 Sreusieges ol gsit UT ol a1dT fehar 27|

SR SetfOes XU &Y 'WuAT & fog ards

FgHd A AT foh fohelt T &t sreusiveres fRIfd & forg ag smasae 781 € foh a8 dhael seusiedeh GHar &l a1
F| 3 I T F AHUTRIR] Y AT g A1, 3R =t et T Y Iy it sita et gy, S
o 3ThT TTuAT fohem Y, ST TTUAT iR I8 @ Y TS, iR 35 FAmfor Y An e & forg R ahed IBTg
g 399 fardiwor, offF Sfrgor ok Fwfor S wRes nfae €, o & asft 7 g w5 @ sreudiaes Te™
mfAe g anfegl

ggHd A AT S g Hifeld ST sirasaes 81 ¢ foh fAgfaenera a1 umeH sieusiede: 9He™ & Uy 8, I8 aifed
FA o oI {6 a8 Uk Sreusien teiftier T g1 84T 39y 8 Jifch srgeeda 30(1) T Jol 38T WTUAT &
GRUMAEREY URMEH & ey A faiy sifaR<h sifderR uem & 81 Igad 3 theer gaman o Safe sreusiens
et o folq TR T Yeie vl ST ATgi 6, UM ot 31t oft TRerms & Sreudiena Igea &l gft et
ey 39 ag +ff Shaen g o Uiy A & e & U H fohedt e i RAfa 3adh sreasiens alka @t
TR g1 §, ifeh "I ok " SreuiRe " *Teg URER 3 T8l o

rfd ehid, & R T F sgra grT RufRa amdet & ggafa siard, T oo sifaR<e fewforat of &
[ hid 3R AT & IR, rgde 30 & dgd Y& &l 1Y I8 & fory fAsgfaemera & uma wR et
3R qeTHeR AG0T Sresedes GHE & T g1 AMfeg | =arafd sHf 3 g i svet i sreudiees THer ot
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od fawa fAofa arRier

o TIfeRrchatsdi = ek fa foh forgdicnzor s ok Iumd, fSae ARTReRT et fSTS g3, T & ST Heha A1 AT
TR  Aehfceh IUTT YT B1A S} A ehidATS e e, 3R gy, fmdienor sifigeT 39 SR &
foIq ST oft 18 g8 Ut st TTe oft | Tatea =marera 3 | ok fagdien<or & fifa 7 sgufaeRar &
FHINE ot g1 fohaT Fifes e fohg S ATt SRRt (WRa i snffer gRem gRAfda et & forg Fereft qgr
3fR SMTdRaTe & faquivor oR Sigpsr @) SR I3TY 7T Iurt (500 3R 1,000 Fud & it a1 fagdieanvon)
& o U dierm 3R qehdra ey ol

o TIfemRatell 7 ag off e fear o1 o IRM el Y 7Y A & S5 & fog ue &l 78 W eafy sy
off (g1 282) | GofiH I A AT 15 At & SieM-Uar & forg uem g g ara fée (9 7ewR 2016 & 30
fRdeR 2016) SRidiTeT Ia=e A S R Rerd da [(1996) 9 Taaidt 650] & Avel W R aa
§U Srgfad et &1 I AW #, A Al A 1978 H sk it o fordienson &t sRensR @ o, gt famdipd
el @l gga & forg Shae AW 7 uem fohg g & (e 285) SR e R sifden welt srafd uem A &
fAgLYeRRoT BT IR HASIR BT (URT 286) | T YR WR, =ATed 3 AT foh fagdiepd it & sigH-ve=
& forg 2016 <l Srferg & & 715 a1 AT Y erafer srgfra gt oft

2017 SfAfATH & d8d SRS chl Was Afhal

o Fifahhatel 3 ag oft gt foh TREeNE o uTd dek Fie ffAgH St 4T 4(2) & d8d 2016 Fi AfAgTT
# fAfe o@fd & ar o fAdiga Ae WaR w7 & @d7 ahat §, 9d ok e ST T e & HRuT
HdlwsTeh 11 gTefifch, A i F URT 4(2) ot da e ifafaam &t arT 3 3R 4(1) & deof 7 Ter
Sffa Y RT3 7 gt T 8 foh fAgdiepd sfeh el TR dhg TRAR I TRE 781 8 TS ¢ 3R A 31a IRaftang
& TSR TE1 €, STafeh ¥RT 4(1) IR oh TATRERT o TI-TTY 37 &1l o Nl el che TR gRT AT raf
% SO fAgdiepd des At & STTeM-UaH Fi SIgAfd St §1 39 UehR, =1aTerd = 711 foh dek e sifafas
Qeh Yehiehd aterT oft 3R fagdicpd dr el & foneft off fafa & forg Fhe @R grr FAfée <@t @ urem
AT I SR STREASHTS o UTH A diepd I ot TR e h hig Wa Ak g1 ot |

fofa ¢
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